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PARTIAL CONSENT DECREE

A} .WHFREAS. the Inited 5ta2%tes cf America (Minitad Stztez™),
on behalf of the Administrator of the United States Environmental
Protection Agency ("EPA“), has filed concurrently with this Con-
sent Decree a complaint in this matter pursuant to the Comprehen-
sive Environmental Response, Compensation, and Liability Act, 42
U.S.C. §§ 9601 et seq., as amended by the Superfund Amendments
and Reauthorization Act'of 1986, Pub. L. No. 99-499, 100 Stat.
1613 (1986) ("CERCLA"), seeking to cpmpel the '"Defendants" (those
parties'identified in Section II qf this document) to perform

remedial actions and to recover response costs that have been and

will be incurred by the United States in response to releases and

_threatened releases of hazardons substances from the facilitv

known as the Atlas Mine Area Operable Unit ("Mine Area OU," also

referred to herein as the "Site") of the Atlas Asbestos Mine Su-

perfund Site ("Atlas Mine Site"), located in Fresno County,

California. |

B. WHEREAS, in accordance with Sections 106 (a) and
121(f) (1) (F) of CERCLA, 42 U.S.C. §§ 9606(a) and,9621(f5(1)(F),
EPA notified the State of California (the "State") on March 29,
1991 of negotiations with potentially responsible parties regard-
ing the séope of the remedial design and remedial action for the
Mine Area OU Site, and EPA has provided the State with an oppor-.
tunity tb participate in such negotiations and be a party to any

settlement.
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C. WHEREAS, the Mine Area OU is an approximately 1.8 square
kilometer (450 acre) tract of land located in the upper White
Cresk-!étnrshei-j::t szuth .ef the San Toaguin Ridge in the

southern Diablo Mountains, Sections 31 and 32, Township 18 South,

_Range 13 East, in western Fresno County, California. The nearest

population center is the City of Ccalinga (population 8250),
which is located approximately 29 kilometers (18 miles) to the
southeast. An asbestos mining and milling operation was con-

ducted at the Mine Area OU from approximately 1962 to 1979, and,

‘over the course of this seventeen year period, asbestos ore was

mined, processed and sorted with the result that asbestos con-

taining materiéis remain in the vicinity of the milling faciiity.
An estimated 2.3 million cubic meters (3 million cubic yards) ~f€
asbestos cortaining materials remain at the Mine Area OU. h

D. WHEREAS, pursuént to Section 105(8) of CERCLA, 42'U.S.C.
§ 9605(8), EPA placed the Atlas Asbestos Mine Superfund Site on
the National Priorities List ("NPL") on September 21, 1984.

E. WHEREAS, in response to a release or a'substan;ial
threat.of a release of a hazardous substance at or from the Site,
EPA commenced on- July 9; 1985, a Remedial.Investigation and
Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R.
§300.68, and completed the RI/FS on March 19, 1990.

F. -WHEREAS,; on-April 11, 1990, pursuant to Section 117 of
CERCLA, 42 U.S.C. § 9617, EPA'igsuéd a public notice concerning
EPA’s_proposed remedial action fér the Site and the public com-

ment period.
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G. WHEREAS, the decision by EPA on the remedial action to
be implemented at the Mine Area OU is embodied in a final Record
of Dec‘éicn {RCT), datzd Februa2ry 14, 1221, op . which the State
had a reasonable opportunity to review and comment.

H. WHEREAS, in accordance with Section 121(d) (1) of CERCLA,
EPA and Defendants (the "Parties") agree that the remedial action
plan adopted by EPA and embodied herein will attain a degree of
cleanup and/or remediation at the Site, and control the potential
for releases from the Site, such that human health and the en-

vironment are protected.

I. WHEREAS, the Parties recognize, and the Court by enter-

ing this Consent Decree finds, that implementation of this Con-

sent Decree will expedite the cleanup and/or remediation of the
Sité and will avoid prolonged and complicated litigation hetween
the Parties, and that entry of this Consent Decree is in the
public interéét.

J. WHEREAS, pursuant to Section 122 of CERCLA, 42 U.S5.C.
§ 9622 the United States and Defendants have each stipulated and

agreed to the making and entry of this Partial Consent Decree

_("Decree" or "Consent Decree") prior to the taking of any tes-

timony, in a éood faith effort to avoid expensive and protracted
litigation.

K. WHEREAS, the Parties~agree that the execution of this
Consent Decree by Defendants épes not constitute and shall not be

construed to constitute an admission or acknowledgment of any
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liabili;y or responsibility for the City of Coalinga Operable
Unit, the Ponding Basin at the California Aqueduct or the Clear
Treek *gnagement Area. |

L. WHEREAS, Defendants and EPA agree that the remeay
selected in the ROD and incorporated herein, and which Defendants
agree to implement requires cleanup and/or remediation only of
the Mine Area Operable Unif, as.defined in Section IV.K below,
and not of “the_Ponding Basin at the California Agueduct," as

that area is defined in the ROD, or any other area.

NOW THEREFORE, it is ORDERED, ADJUDGED, AND DECREED as fol- -

lows:

I. JURISDICTION

The Court has jurisdiction over the subject matter of this
action and the signatories to this Consent Decree pursuant to
Sections 106, 107, 113 and 122 of CERCLA, 42 ULS.Cﬂ §§ 9606,
9607, 9613, 9622 and 28 U.S.C. §§ 1331, 1345. Defendants shall
not challenge the Court’s jurisdiction to enter and enforce this
Cénsent Decree. Defendants listed in Section II (Parties) waive
service of summons and, for the purpose of thi; Consent Decree,

agree to submit themselves to the Jjurisdiction and venue of this .

 Court,
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IT. PARTIES

The parties to this Consent Decree are the United States of

‘Mmericg and Dofendants. Defendants are those cnlltics lictel

below:

Atlas Corporation

vinnell Mining and Minerals Corporation

III. BINDING EFFECT

This Consent Decree shall apply to and be binding upon the
Unitedlstates and the Defendants to this Consent Decree, their
officers, directors, officials, successors, and assigns (all of
the foregoing acting in their representative capacities nonly) and
upon all persons, contractors, and consultants acting urder or-
for Defendants or EPA or both in this case only. No change in
ownership or corporate or partnership status will in any way al-
ter the Defendants’ responsibilities under this Consent Decree.
Defendants agree that they are jointly and sevéfally liable in
this case only for compliance with all provisions of this Decree.
The Defendants are responsible‘and will remaih responsible for
carrying out all activities required bf the Defendants under this

Consent Decree. The Defendants shall provide a copy of this Con-

. sent Decree, as entered, and shall provide all relevant additions

to the Consent Decree, as appropriate, to each person, including._ -

all contractors and subcontractors, at the time any such person
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is retained to perform the work contemplated by this Decree, and

shall condition any contract for the work upon compliance with
tiiis Cgusent Lacrec,

Defendants shall nonetheless be responsible for ensuring

~ that their contractors and subcontractors perform the work con-

templated herein in accordance with this Consent Decree. - In the

event of the inability to pay or insolvency of any one or more of

Defendants, regardless of whether or not that Defendant or Defen-

dants enter into formal bankruptcy proceedings, or in the event

.that for any other reason one or more of Defendants do not par-

ticipate in the implementation of the work, the remaining Defen-— ————-

dants agree to fully comply with the terms and conditions of this

Consent Decree.
The willingness of the Defendants to perform the work

described herein does not obligate them to perform any work at

any other operable unit of this Site. The parties agree and the

Court orders that this Consent Decree may not be used or intro-

duced into evidence in any other proceeding.
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IV. DEFINITIONS

"Unless otherwise expressly provided herein or below, terms
nead. ip this Conpgcut Decree wilcn are definsd un CORCLA, cor in

regulations promulgated under CERCLA, shall have the meaning as-

. signed to them in the statute or regulations. Whenever terms

listed below are used in this Consent Decree or in the Exhibits

or Appendices attached hereto or incorporated hereunder, the fol- .

‘lowing definitions shall apply:

A. "Appendix A" shall mean The Record Of Decision (ROD)
for the Mine Area Operable.Unit Remedial Action dated
Febrﬁary»;4, 1991. |

B. "Appendix B" 'shall mezr the Scope of Work ("SOW") for
the Mine Area Operable 'mit, v

C. "CERCLA" shall mean thé Comprehensive Environmental
Response, Compensation, and Liability Act, 42 U.S.C. §
9601 et seq., as amended by the Superfund Amendments
and Reagthori;ation Act of 1986, Pub. L. No. 99-499,
100 Stat. 1613 (1986).

D. Contractor" shall mean the individual, company or com-
panies retained by or on behalf of Defendants to under-
take and-complete the Remedial Action. -

E. "Day" shall mean a calendar day unless expressly étated
to be a'working day. "Working day" shall mean a day .__
other than a Saturday, Sunday or legal holiday. 1In

computing any period of time under this Consent Decree,
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where the last day wduld fall on a Saturday, Sunday, or
legal holiday, the period shall run until the end of
the next workinag dav.

"Defendants" shall mean those parties identified as

Defendants and listed as such in Section II (Parties)

of this Consent Decree.

WEPA" shall mean the United States Environmental
Protection Agency.

"DOHS" shall mean the California Department of Health
Services.

"Futu:e Liability"” shall mean iiabiiity~arising after
EPA’s Certificate of Completion is issued pursuant to
Section XXXIX (Certification of Completion).

"National Contingency Plan" or "NCP" shall refer ﬁo the
National 0il and Hazardous Substances Pollution Contin-
gency Plan, 40 C.F.R. Part 300, and shall be used as
that term is referred to in Section 105 of CERCLA, 42
U.S.C. § 9605, including any aﬁendments thereto.

"Mine Area OU" or the "Site" means the area defined in
the ROD as the Atlas Mine Area Operable- Unit; the Mine
Area OU is located in the White Creek Watershed, ap-
proximately 18 miles (29 kilometefs) northwest of -
Coalinga, Fresno County, california; the Site encbm—
passes approximately 450 acres (1.8 square kilometer) ,—-
as described in the ROD and depicted on the map in-

cluded as Figure 1 in the ROD. The term "Site" as used
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M.

N.

and defined in this Decree does not include the City of
Coalinga Operable Unit, the Ponding Basin or the Clear
freel Managemont Area |

"Future Response Costs" shall mean all costs, including
but not limited to, indirect costs, that the EPA incurs
in overseeing the Work, including but not limited to
payroll costs, contractor costs, travel costs,
laboratory costs, and the costs of reviewing or
developing plans,'reports and other items pursuant to
this'Cpnsent Decree, verifying the Work, or otherwise
implementing or enforcing this Consent Decree including‘
by the United States Department of Justice, on behalf.
of EPA. Future Response Costs shall also include all
costs, including indirect costs, -incurred by EPA. in-
cluding by the United Sfates Department of Justiée, on
behalf of EPA, in connection with the Site between
November 30, 1990'(the date on which accounting for
Past Costs as described in Section XX of this Decree
ends) and prior to the effective date of this Consent
Decree.

'“Parties" means the United States and the Defendants.

"Past Response Costs" shall mean all costs incurred by

~“EPA-pursuant-to CERCLA in connection with the Site

prior to and including November 30, 1990.
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"Performance Standards" shall mean those cleanup and/or

remediation standards, standards of control, and cther

substantive reguiiraments,

criteria,

~y -1 8
-~ -

torth in the ROD and Appendix B, the SOW.

mitatione cet

"Plaintiff" or "United States" means the United States

of America.

"Record of Decision" or_"ROD" shall mean the document

signed by the EPA Region IX Regional Administrator on

February 14, 1991, which describes the Operable Unit

Remedial Action to be conducted at the Site, and which

is attached hereto as Appendix A and incorporated

herein.

"Remedial Action Work" shall mean the phaSes of the

Work involving the construction of the remedy in accor-

dance with the Remedial Design documents, the ROD and

this Consent‘Decree.

"Remedial Action Reports” shall mean the reports

developed by Defendants in compliance with this Consent

Decree, detailing the Work and the results of the

Remedial Action implementation.

"Remedial Design Work" shall mean the phases of the

Decree.

10 -

Action, in accordance with the ROD and this Consent

Work wherein engineering plans and technical specifica- .

~tions are developed for implementation of the Remedial
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#Remedial Design Reports" shall mean the.reports
developed by Defendants in compliance with this Consent
Necre@ Asetailino the Werk and the results of the |
Remedial Design at the four phases described in the EPA
Superfund Remedial Design and Remedial Action Guidance,
dated June 1986 ("RD/RA guidance").

"Scope of Work" or "SOW" shall mean the scope of work
for implementatioh of the remedial design, remedial ac-
tion’and operation and maintenance of the remedial ac-
tion at the Site, as set forth in Appendix B to this
Consent Decree, |

"State" shall mean the State of California.

‘""Wwaste Material" shall mean (1) any "hazardous sub-

stance" urider Section 101(14) of CERCLA, 42 U.S C.

§ 9601(14); (2) any'"pdllutant" or "contaminant" under
Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); (3)
any "hazardous waste" under Section 1004 (5) of RCRA, 42
U.S.C. § 6903(5). .

" Work" shall mean the implementation, in accordance
with Section VII hereof (Work to be Peqformed) of the
Reéord of Decision and the'sow, as defined in this Con-

sent Decree, and as may be modified pursuant to the

- provisions of this Consent Decree, and any schedules or

plans required to be submitted pursuant thereto. .
"Workplan" or "workplans" shall mean the workplan
developed by the Defendants which detail the work to be

conducted pursuant to this Consent Decree.

- 11 -
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V. PURPOSE

-The purpose of this Consent Decree .is to serve the public

_interegt Ly protecting the public health. welfare. and tha en-

vironment from releases and threatened releases of hazardous sub-
stances at or from the Site by the implementation by Defendants
of remedial actions and operations, mohitoring, and maintenance
outlined in Section VIIZ(Work to be Performed) of th;s Consent
Decree; to obtain reimbursement from Defgndants for Plaintiff’s
response costs; -and to-settle-all claims against Defendants as-
serted by Plaintiff with regard to this Site in the Complaint
filed in this matter. . |

The Record of Decision ("ROD") for this Operable Unit is

set forth in Appendix A. 1In general terms, the selected remedy

 for this Operable Unit involves desian, construction and opera-

tion of access restrictions and éngineering systems that will
reduce the amount of asbestos released from the Mine Area OU,.

The parties'agree that remedial action may be proposed by
EPA for other Operable Units, including the Ponding Basin and the
Clear éreek Management Area, as stated in the ROD.

EPA agrees that the Defendants réserve any and all objec-
tions and defenses they may have to liability for response ac-

tions performed or to be performed, or costs incurred or to be

_incurred at any other Operable Unit, and that such objections and

defenses may be raised and asserted notwithstanding this Consent

Decree.
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All parties agree and the Court hereby determines that the
remedy selected by the ROD is consistent with the National 0il
and Ha;érdcusqSuLsf=::¢£ Pnllvtion Cantingency Plan 40 C.F.R.

part 300 (hereinatter "National Contingency Plan' or “NCP"). The

work performed in the implementation of this remedial action

shall meet the substantive standards of all "applicable require-
ments" and "relevant and appropriate requiremenps"'as those terms
are defined in 40 C.F.R. § 300.6, as generally described in
CERCIA Compliance with Other Environmental Statutes, October 2,
1985 (50 Fed. Reg. 47946, Nermber 20, 1985)(-and as is required

by Section 121 of CERCLA, 42 U.S.C. § 9621.

VI. NOTICE OF OBLIGATIONS TO SUCCESSORS-IN-TITLE

A. Within thirty (30) days after the entry of this Consent
Decree, Defendants shall record a certified copy of this Consent

Decree with the Recorder’s Office, Fresno County, State of

.California.

VII. WORK TO BE PERFORMED
A. General Obligations Regarding the Remedial Actions
1. Subject to the conditions set forth in this Consent
Decree, Defendants shall finance and perfornm, at their expense,
the implementation of the Work as required by this Decree and the

Appendices hereto.
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2. Defendants shall conduct no activities at the Site ex-
cept: (1) activities specifically authorized under this Section
VTT (Wqrk To Be Performed): =r (é) cotivilies rzquired by AnAd in
furtherance .or the Work under this Consent Decree; or (3)uac—
tivities otherwise specifically authorized, in writing, by EPA.

3. Notwithstanding any approvals which may be granted by
the United States or other governmental entities, Defendants
shall assume any and all liabilitf of the United Sfates arising
from or relating to Defendants’ acts or omissions -or--the acts or
omissions of any of ﬁheir contractors, subcbntractors, or ény
other person acting on Defendants’ behalf (except to. the extent .
such'contractors, subcontractors or othef persons are acting at

the 'direction of the United States pursuant to Section VII.A.16)

~in the performance of the Work or their failure to perform fully

or complete the Work. This does not apply to or in any way af-
fect any liability of the United States arising by virtue of its
ownership of portions of the Site, or any management of the Site

by the United States, or as a result of any remedial action or

other work undertaken by or on behalf of the United States.

4. Defendants shall appoint a representative ("Project
Coordinator") designated by them to act on their behalf to ex-

ecute the Work, in accordance with Section XII (Project

~ Coordinator).

5. The Defendants shall perform the Work for the Site in ac-

cordance with all of the provisions of this Decree, and in accor-

dance with the ROD, attached hereto as Appendix A, the Scope of

Work ("SOwW") attached hereto as Appendix B, and any modifications
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thereto, as well as all design specifications, Work Plans, other
plans and schedules approved by EPA. The ROD, the SOW, and all
modifigétions to the SOW, as well as all EPA approved desigi,

specitications, Work Plans, other plans and scheaules are hereby

incorporated by reference and made a part of this Decree. 1In the

event of any conflict between the Decree and the SOW or any other
EPA approved document incorporated into this Decree, the Decree

shall control. In the event of any conflict between the ROD and

‘the Decree, the Decree shall control.

6. The major components of the selected remedy for the

Site, as described in the ROD, are as follows:

a) Constfucting stream diversions to divert flow
away from the tailings pile;

b) Constructing sediment trapping dams to.minimiZe
the release of asbestos into local creeks;

c) Consﬁructiﬁg a fence or other éppropriate controls
around the disturbed areas to limit access;

d) Conducting a revegetation piiot project to determine
whether revegetation is a practical means of inéreasing
stability and minimizing erosion of the disturbed
.areas and implementing reyegeﬁation if it is found to be

_ feasible; B
e) Dismantling of the mill building and disposal of
all debris;

f) Performing operation and maintenance activities

g) Road paving or an appropriate engineering -

_15 -
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alternative} and
h) Filing deed restrictions.
H
The manner in which Defendants_ will implement these ele-

ments of the ROD is more specifically described in the SOW.
Regarding the requirement for fencing or other appropriate con-
trols to limit access to the Site, the Bureau of Land Management
("BLM") has heretofore constructed a fence around the Site. The

Parties agree- that the éxisting fence is adequate to meet the re-

quirements of the ROD and this Consent Decree. Defendants are

not required to implement the deed restriction requirement of the

Consent Decree other than as provided in Section VI. (Notice of

Obligatiohs to Successors-in-Title).

7. All Remedial Design Work to be performed by Defendants
pursuant to this Consent Decree shall be under the direction and
supervision of a qualified professional engineer. Within thirty
(30) days after the lodging of this Consent Decree_with the Court
and prior to the initiation of the Remedial besign Work for the
Site, the Defendants shall notify EPA, in writing, of the name,
title, and gualifications of the supervising engineer proposed to
be used in carrying out the Remedial Design Work to be performed
pursuant to this Consent Decree. Selection of any such engineer
shall be subject to disapproval by EPA. If EPA disapproves of -__
the selection of any supervising engineer, the Defendants shall

submit a list of engineers to EPA within thirty (30) days of dis-

~approval of the engineer previously selected. Defendants may

- 16 -



1 select from this list any one of.the engineers which is approved
2 by‘EPA. Within thirty (30) days after EPA provides approval of
2 any eng}neers from Defenlantz’ liet, D2fendants <hall rnctify =pa
4 of the name of the engineer which they have selected.

5. 8. All Remedial Action Work to be performed by the Defen-
6 dants pursuant to this Consent Decree shall be under the direc-

7 tion and supervision of a qualified professional engineer and

-8 performed by a qualified contractor. Within sixty (60) days .

° after lodging of this Decree with the Court and prior to the in-
10 “itiation of remédial action work at the Site, the Defendants

11 shall notify EPA, in writing, of the name, title, and quaiifica—_
12 tions of the proposed supervising engineer. Within sixty (60)

13 days of EPA’s approval of the Final Design Submittals, as

14 provided in Appendix B, Defendants shall notify EPA in writing of

e

15 the names of principal contractoré and/or subcpntractors proposed
16 to be used in carrying out the Remedial Action Work pursuant to
17 this Consent Decree. Selection of any such engineer and contrac-
18 - tor'and/or subcontractor shall be subject to diSapprovél by the
19 EPA iﬂ éécordance with the provisions of Paragraph 7 of this Sec-
20 tion. If at any time thereafter Defendants propgse to change su-
21 pervising engineers or principal conﬁractor and/or subcontrac-

22 tors, Defendants shall give written notice to EPA and shall ob-

23 ~—"tain-approval from EPA before the new supervising engineer or

24 principal contractor and/or subcontractor performs any work under

25 _thig_Cohsent Decree. All work performed by Defendants shall be

—— e

26
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performed by gqualified engineers and/or contractors or sub-
contractors in accordance with the conditions and schedules
specifiied in thie Decrae.

9; Reserved.

10. Within sixty (60) days of the lodging of this Consent
Decree, Defendants shall subﬁit a Draft Remedial Design Work Plan
to EPA. The Work Plan Qhall be developed in conformance with the
ROD, the SOW, EPA Superfund Remedial Design and Remedial Action
Guidance and any additional guidarice documents provided by EPA.

11. The Work Plan submittal shall describe how the Defen-
dants will implement the selected rehedy at the Site and will be
consistent with the SOW..

12. The Work Plan and other required documents and reports

" shall be subject to review by EPA. EPA sha11 approve, disappfove_

with comment, or approve with modifications such workplans or
other documents. Defendants shall revise disapproved documents
and submit such modified documents to EPA as promptly as pos-
sible, but not later than thirty (30) days after receipﬁ'of the
notice of disapproval.

13. Defendants shall implement the work detgiled in the
wOrk Plan as approved.or modified by EPA. The fully approved
Work Plan shall be deemed incorporated into and made an enforce-
able part of this Consent Decree. - Upon approval of the Work Plan
by EPA, Defendants shall file a copy of the Plan with the Court _
to be incorporated into this Consent Decree. Any noncompliance
with Any EPA approved reports, plans, specifications, schedules,

appendices, or attachments to the Work Plan shall be considered a

- 18 -
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failure to comply with this Decree and shall subject Defendants

to stipulated penalties as provided in Section XXI (Stipulated

Tenaltges), In.thc event nf arny inconsistency bhetween the SCW

and the Work Plan, the Workplan shall govern. All work shall be

~conducted in accordance with the National Contingency Plan, the

EPA Superfund Remedial Design and Remedial Action Guidance, and
the requirements.of the Consent Decree, includiqg the standards,
specifications and schedules contained in the Work Plan.

14. Thé‘Parties acknowledge and agree that neither the SOW
the Work Plan nor any approvals, permits or other permissions
which may be granted by EPA related'fo this Consent Decree con-
stitute.a warrahéy or representation of any kind by Plaintiff

that the SOW or Work Plan will achieve the Standards set forth in

the ROD, and in Paragraph 15 below and shall not foreclose Plain-

tiff from seeking performance of-all_terms and conditions of this

Consent Decree. Nothing in this Consent Decree shall be con-

strued to relieve Defendants of their obligation to achieve all
standards set forth in the ROD, the SOW, and in Paragraph 15
below. |

15. Defendants shall meet all standards idgntified in the
ROD and in the SOW with respeét to the Work at this operable
unit, including, but not limited to, the following:

a) Control asbestos emissions in accordance with the

Clean Air Act, National Emission Standard for Hazardous Air Pol-
lution by use of an alternative control method determined to be
appropriate for this Site by the EPA Region 9 Regional Ad-

ministrator.
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b) Conform with the particulate matter standards (PM
10) of the California Air Resources Act as interpreted by the EPA
Reaion; 9 Regional 2dminisiratcr,

c) Protect endangered species in accordance with the
Endangered Species Act of 1973.

d) Minimize habitat loss in accordance with the United
States Fish and Wildlife Service Mitigation Policy.

e) Minimize adverse impacts on waters éf the United
States in accordance with the Federal Water Pollution Control
Act.

f) Comply with the substantive restrictions in the

California Hazardous. Waste Control laws, which EPA has determined

~allows on-site management and disvosal of asbestos and asbestos

materials in the context of this remedial action.
| g) Protect workef health and safety in accordance with
the Occupational Safety and Health Act.
h) Construct engineering systems in accordance with the

California Porter-Cologne Water Quality Act.

16. In the event EPA determines that the Defendants have
failed to implement the Work or any portions thereof in a timely

or adequate manner, the United States or its designate may per-

form such portions of the Work as EPA determines may be neces-

sary. If the United States performs all or portions of the Work-
because of the Defendants’ failure to comply with their obliga-
tions under this Consent Decree, the Defendants shall reimburse

the United States for the costs of doing such Work, plus any ap-

- 20 -
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plicable stipulated penalties as set forth in Section XXI
(Stipulated Penalties). EPA will provide Defendants’ Project
Coordipatoar with 20 days advance writfen ncoiice cf the United

States’ intent to pertorm a portion or all of the Work, unless

.EPA determines that a more immediate reéponse is needed to ad-

dress a threat to human health or the environment. Any disputes
regarding EPA’s decision(s) under this Section shall.be resolved
pursuant to Section XXIII (Dispute Resolution) of this Decree.

17. Defendants shall dispose of any materials taken off-

 site'in compliance with the EPA’s Revised Procedures for Im-

plementing Off-Site Response Actions ("Offsite Policy") (EPA 0S-

WER Directive 9834.11, November 13, 1987) and any'amehdments

thereto. " The United States agrees that Defendants may dispose of

the mill building, debris, sediment from catchment monds, and any
waste developed on-site during-pefformance of the remedial work
or operation and maintenance work on the.site in accordance with
procedures to be contained in an approved Workplan.

j“18. _Defendants shall éubmif all monthly réports pfepared by
their supervising engineer, contractors and subcontractors con-

cerning the ROD to EPA and EPA’s designated oversight personnel,

~according to the schedules set forth in this Consent Decree.

" The Work, the applicable schedule and the required deliverables

are further described in Appendix B to this Consent Decree. —

_21_
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B. Obligations Regarding Documents to be submitted

"Deliverables"):

M T .
'3} Monthly Proarecs DBernrtg:

AL ST =

Defendants snall provide written progress tepo;tewté EPA on
a monthly basis.. These progress reports shall describe all ac-
tions taken to comply with this Consent Decree, including a
general description of activities_commenced or completed during
the reporting period, Work activities proyected to be commenced

or completed during the next reportlng perlod and any problems

that have been encountered or are anticipated by Defendants in
commencing or completing the Work activities. These progress

reports shall also include tables and explanations as_specified

in Sections D(1) (b) (iii) and D(1) (b) (iv) of the SOW - Appendix B.

These prdqress reports shall be submitted to EPA by the 15th of
each'month for work done the preceding month and planhed for the
curfent month.

(2) rReservedl

(3) Community Relations Plen. Defendants ehall submit a
plan for soliciting publie input and informing the public of
status of the Work. The-plan shall provide for written com-
munlcatlon w1th community members ("fact sheets") and community
meetlngs.

(4) Preliminary Design. Defendants shall submit a prelimi-
nary design (30% final deeign)'for the Work that includes, but is-~
not limited to:

(a) no less than 30% total design plans and

specifications,
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(b) all items identified in Section D(4) of the
SOW - Appendix B,
~fc? CCMplia“:? with clean-up standards aﬁd ARARS,
ana .

(d).site safety plan.

(5) Prefinal/Final Design. Defendants .shall submit a
préfinal and final Work plan in two parts as described in Section
D(5) of the SOW - Appendix B, including, but not limited to:

(a) the Prefinal Plap shall show 90% completion of
the design and include; but not be limited to:
(i) all revisions of and additions to the
preliminary design:
(ii) construction drawings.
(iii) specifications.
(iv) échedules.

(V) cost estimates. g

(b) Final Design shall include, but not be limited
to:
(i) all revisions of and additions to the 90%
design. '
(ii) final construction drawings.

8-

hggfendqgtgmghq;;, pursuant to the schedule in the SOW

attached to this Decree as Appendix B, submit a draft and a final

of each of the above deliverablés (except the monthly report).
Any failure of Defendants to submit a deliverable in compliance

(-

with the schedule will be deemed a violation of this Decree.

- 23 -
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7. After review of any plan, report, draft deliverable or

other item which i1s required to be submitted for approval by EPa

' pur:naPt to this Consent Decree. ITPA will eitier: (2) approva the

submission; (b) disapprove the supmission,.notifying tie ‘Defen-

. dants of the deficiencies and requiring resubmittal within a

stated period of time; or (c)'approve the submission with
modifications.

8. = Defendants shall, within the time allotted in the
schedule, either: (a) proceed to take any action required by the
approved or modified submission; or (b) correct the deficiencies
as determined by EPA and resubmitAthe.plan, report, draft or
other item for:approval. In the event EPA determines that there
are deficiencies in the submissions, Defendants shall proceed, at
the direction of EPA, to take any action required by any eon—
deficient portion of the submission,.that is not dependent upon
performance of the deficient portions of the submission.

9. 'Any failure by Defendants to revise, modify or correct
deficiencies as directed by E?A within the time allotted in the
schedule will be deemed a violation of this Consent Decree. Im-
plementation of non-deficient portions of the submission shall
not relieve Defendants of their liability for stipulated
penalties under Section XXI (Stipulated Penalties) for non-

performance of deficient portions of the submission.

- 24 =
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VIII. ADDITIONAL WORK

A. - In the event that EPA or Defendants determine(s) that
Ad2itignal work-.is necesearyv to meet the Performancs Standcrde o,

to carry out the remedy selected in the ROD, and that such addi-

-tional work is necessary to prevent or terminate a release or

threat of réiease that may present an imminent and substantial
endanqerment-to'human health, notification of such additional
work shall be p;ovided to the Project Coordinator for the other
party(ieé). Eny additional work determined to be necessary by
Defendants is subject to épproval by EPA.

B. Within sixty (60) days of receipt of notide by EPA that

additional work 1is necessary pursuant to this Section, or such

longer time as may be specified by EPA, the Defendants shall sub-

mit a work plan for the additional work to EPA. EPA shall have

the fight to_appfove, disapprove or appfove with modifications
such work plan. The plan shall conform to the requirements in
Section VII (Work To Be Performed) and shall be consistent with
the NCP. Any determination by EPA that additional work is re-
quired‘is subject to the dispute resolution provisions contained
in Section XXIII (Dispute Resolution).

C. Any additional work determined to be necessary by'Defen-
dants and:approved by EPA, or determined to be necessary by EPA
to carry out the remeédy described in the ROD or to meet the Per-
formance Standards, shall be completed by Defendants in accor- —.
dance with the standards, specificafions, and schedules approved

by EPA.
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D. If EPA disapproves the plan pursuant to the provisions

of Section VII (Work To Be Performed), Defendants, consistent

- with Sertinn %ETY (Wgill to Ba Perfarmed), shall submit A modified

plan. EPA may aiso approve the plan with modifications. .
E. Any determination that additional work is necessary under
this section must be made prior to the Certification of Comple-

tion provided for in Section XXXIX.

IX. WORKER HEALTH AND SAFETY PLAN

The Worker Health and Safety Plan that the Defendants will

~submit pursuant to Section VII (Work to be Performed) aﬁd Appen-

dix B of this Consent Decree shall be prepared in conformance
with applicable Occupational Safety and Health Administration and
EPA requirements, including but not limited to those requirements

found at 54 Fed. Reg. 9294 et seg.

X. .PERIODIC REVIEW TO ASSURE PROTECTION
OF HUMAN HEALTH AND THE ENVIRONMENT
A. Notwithstanding the provisions of Section XXVIII
(Covenant Not To Sue) and to the extent required by Section
121(c) of CERCLA, 42 U.S.C. § 9621(c), and any applicable regula-

tions, EPA will review the Remedial Action at the Site at least

_every five_(S)_years after. the entry of this Consent Decree to

assure that human health and the environment are being protected.
For a period not to exceed thirty (30) years, EPA or its contrac-
tors who are to conduct such review will provide written notice

of the date and time of any inspection of the remedial work at

- 26 -
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the Site not less than ten (10) days prior to such inspection,
and the Defendants will be permitted the opportunity to have rep-
recsentptives present during onch inspsciion. Tor that cames

- =

period, not to exceed thirty (30) years, whether or not EPA has

. provided Defendants with such notice, Defendants shall reimburse

EPA for its costs in performing these reviews, and shall be sub-
ject to stipulated penalties for féilure_to pay such. costs, .even
following termiﬁation of this Consent Decree as defined in Sec-
tion XL (Termination and_Satisfaétion) of this Decree. ‘If upon
such review, EPA determines that further response action neces-
sary to protect human health or the environment in accordance
with Sections i04 or 106 of CERCLA is appropriate at the Site and
the conditions for reopening of liabilitv in Section XXVIII
(Covenant Not fo Sue) are met. then the United States may take or
require that Defendants take éucﬁ action. Any such deterﬁination
by EPA may bé disputed by Defendants puréuant to the dispute
resolution procedures of Section XXIII (Dispute Resolution) of

this Consent Decree.

XI. CONSTRUCTION QUALITY CONTROL
A. The Construction Quality Control (CQC) plan that Defen-

dants shall submit pursuant to Section VII (Wofk to be Performed)

'of'this*Consent‘Decree“shall;'where applicable, be prepared in

accordance with current EPA gquidance (e.g. Interim Guidelines and

specifications for Preparing Quality Assurance Project Plans,
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QAMS-005/80) and all relevant EPA Region IX guidance. Upon ap-
proval and notice by EPA to the Defendants, Defendants shall
impl:m;nt the GQC Plan

B. Defendants shall use gquality control procedures "in ac-

. cordance with the CQC plans submitted pursuant to this Decree,

and.shall utilize standard EPA chain of custody procedures, as
documented in the National Enforcement Investigations Center
Policies and Procedﬁres Manual as revised in May 1986 and any
amendments thereto, and the National Enforcement Investigations_
Center Manual.for the Evidence Audit, pub;ished in September 1981
and any ameﬁdments.thereto, for all sample. collection and
analysis activifies, unless other procedures are approved: by EPA.
In order to provide quality assurance and maintain gquality con-
trol regarding all samples collected pursuant to this Decree. the
Defendants shall, at a minimum, énsure thaﬁ the following.quality
control measures are employed at laboratories utilized for
analysis:

1. All contracts with laboratories utilized by Defen-

-dants for analysis of samples taken pursuant to this Consent

Decree shall provide for access of EPA personnel and EPA
authorized representatives to assure the accuracy of laboratory

results related to the Site.

- - -+~ 2, Any laboratory utilized by Defendants for analysis

of samples taken pursuant to this Consent Decree shall perform .__
all analyses according to methods approved by EPA and submit all
protocols to be used for analysis to EPA in the plans and docu-

ments required under this Consent Decree.

- 28 -



10

11

12

13

14

15

16

17

18

19

20
21
22
23
24
25
26
27

28

3. All laboratories utilized by Defendants for

analysis of asbestos samples taken pursuant to this Decree shall

" particirz2te in an FPA < EPA emiivalent QRA/QC program. As vart

of the QA/QC program and upon request by EPA, such laboratories

.shall perform at Defendants’ expense analyses of samples provided

by EPA to demonstrate the quality of each laboratory’s data.

C. Sampling data generated consistent with the CQC Plans
shall be admissible as evidence, without objection except as to
releVance, in-an§ proceeding under Section XXIII (Dispute Resolu-
tion) of this Decree.

D. Notwithstaﬁding any provision of the Conéent Decree, the

United States retains all of its information gathering, inspec-

tion and enforcement authorities and rights under CERCLA, and any
. ¢ .

other applicable statutes or regqulations.

XII. PROJECT COORDINATOR

A. By the effective date of this Consent Decree, EPA and
Defendants shali each designate a Project Coordinator to monitgr
the progress of the Work, to coordinate communication between EPA
and the Defendants and to oversee the implementation of this Con-
sént Decree. -EPA and Defendants each have the right to change

their respective Project Coordinator. Such a change shall be ac-

'compiished"by"ﬁbtifyiﬁg“tﬁé‘othéf party in writing at least five

days prior to the changé. To the maximum extent possible, com--—..
munications between Defendants and EPA and all documents, includ-

ing reports, approvals, and other correspondence concerning the

—~
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activities performed pursuant to the terms and conditions of this
Consent Decree, shall be directed through the Project Coor-
dinatoxs.

B. The EPA Project Coordinator shall have the authority

vested in the On-Scene Coordinator by 40 C.F.R. § 300 et seqg.,

including such authority as may be added by amendments to 40
C.F.R. § 300, as well as.the authority to ensure that the Work is
performed in accordance with all applicable staﬁutes, regula-
tions,.and.th;s Consent Decree, - --- ~ ¢

C. Defendants’ Prpject Coordinator may assign other repre-
sentatives, including other cdntractors, to serve as a site rep-
resentative for oversight of‘performanée of daily operations
during remedial activities, and shall provide EPA with notice in
writing of such assiqnments no later than the first day on which

a site representative begins acting in that capacity.

XIII. SITE ACCESS

A. To the extent that the Site or other areas where the
Work ié to be performedlis presently owned or controlled by
parties other than Defendants or to the extent that.access to or
easements over such”property is required for the proper and com-

plete performance of this Decree, Defendants shall use their best

those persons who have control over the property, including
lessees, within sixty (60) days of the effective date of this
Consent Decree. Site access agreements shall provide access to

Defendants, the United States, EPA, the parties’ contractors,

- 30 -
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'State and local agencies, and their representatives.' In the

event that site access agreements are not obtained within the

3ixtv (&2) 22y -peried. the Defendants shall nzstlily EFTA withiiy

sixty five (65) days of the effective date of this consent Decree

._regarding both the lack of, and efforts to obtain, such agree-

ments. If Defendants fail to gain access within 60 days, they
shall continue to use best efforts to obtain access untii access
is granted. For purposes of this paragraph, "best efforté" in-
cludes but is not limited to, seeking judicial asSistance, if
available and the payment of reasonable sﬁms of money to third
party private parties, based on local fair market value for such
access ér use, as considéfétion for access. EPA agrées to assist

the Defendants in obtaining such access, to the extent that EPA

determines that such assistance is appropriate. Anv delav in

performing any requirement'under'this Decree arisiﬁg from'befen-_
dants’ inability to obtain Site access, where Defendants have
made "best efforts" to obtain such access, coﬁstitutes a force.
majeure pursuant to Section XXII (Force Majeure).

B. Any person acting on behalf of Defendants obtaining ac-
céss to the Site pursuant to this provision shall'comply with all
applicable provisions of the Worker Health and safety Plan as
submitted pursuant to Section IX (Worker Health and Safety Plan)
and Appendix B of this Consent Decree.

C. Noﬁwithstanding any provision of this Consent Decree, the
United_states retains all of its access authorities and rights

under CERCLA and any other federal statute or authority.
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XIV. ASSURANCE OF ABILITY TO COMPLETE WORK

"A. Defendants shall demonstrate their ability to complete
the Work and to pay 311 <la2ime thot crise from the nerformance =f
the Work by obtaining, and presenting to EPA for approval within
30 calendar days after the effective date of this Decree, one of
the following mechanisms in the amount of the total estimated'
costs of the Work remaining to .be performed: |

1) a performance bond;

2) a letter of credit;

3) a guarantee by a third party equaling the total es-
timated cost Qf the Work; or - |

4) a demonstration that at least one of the Defendants
satisfies the requirements of 40 C.F.R. Part 264;143(f).

B. At its discretinn, EPA may eQaluate the. adegnacy nf the
assurance of ability to complété the Work, and if it is deter-
mined to be inadequate, EPA shall communicate that determinatioﬁ
to Defendants. .If Defendants rely on internal financial informa-
tion for financial assurance, the Defendants shéll annually sub-
mit sworn statements conveying the information required by 40
C.F.R. 264.143(f) on the anniversary date of the.Consent Decree.
If, at any time, EPA determines that Defendants assets are insuf-

ficient to assure their ability to complete the Work, Defendants

“"shall obtain one of the three other financial instruments listed

above within thirty (30) calendar days of such EPA determinatior.
If Defendants invoke the dispute resolution provisions of this

Consent Decree to resolve any dispute over financial assurances,

the Defendants shall obtain one of the three financial instru-
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ments listed above within seven (7) daYs, pending-resolution of
the dispute. Defendants’ inability to demonstrate financial
ability to completz the Work zhall rnot excuse perfarmance of anv

activities requlred unaer this Consent Lecree and shall not con-

—~_ stitute a breach or violation of or default under this Consent

Decree or result in stipulated penalties.

XV. COMPLIANCE WITH APPLICABLE LAWS AND REGULATIONS
A. All actions required to be taken pursuant to éhis Ccon-
sent Decree shall be undertaken in accordance with the require-
ments of all applicable federal, state and 1ocal laws, regqula-
tions, and perﬁitting requirements, in accordance.with CERCLA, a§
amended, the NCP, and Appendix A to this Consent Decree.
| B. Defendants shall obtain all permits or approvals neces-
sary. under federal, state or 1oc§1 laws and shall submit ﬁimely
applications and requests for any such permits and approvals.
Notwithstanding any other provision in this Consent Decree, no
‘federal, state or local permits shall be required for any Work

conducted pursuant to this Consent Decree entirely onsite.

XVI. DATA EXCHANGE: SAMPLING AND ANALYSTIS
A. Under the provisions of Section 104 (e) of CERCLA, 42
-v-U:S:€:~§9604(e); EPA"éxplicitly reserVéé“the”fight tb observe the
Work of the Defendants as it is performed.' In addition; at the .
'reQUest of EPA, Defendants shall allow split or replicate samples
to be téken by EPA and/or its authorized representatives, of any

samples collected by the Defendants or anyone acting on the



10

11

12

13

14

15
16
17
18
19
20
21

22

23

24

25

26

27

28

~control of their divisions, employees, agents, accountants, con-

Defendants’ behalf pursuant to the implementation of this Consernt
Decree. At least seven (7) days in advance of any sampling for
asbestps cnntent, Defendants shall netifv CEA ~f Lle intonded

date of commencement ot the sampling activity. In addition,

Defendants shall notify EPA at least 48 hours prior to any

modification or proposed changes to any such sample collection

activity. Defendants shall notify EPA thirty (30) days prior to

disposal of any such samples, and shall provide EPA with an op-

B.- Not withstanding any proviéions of this Consent Decree,
the United States hereby retains all of its information gathering
and inspection'authorities'and rights, including enforcement ac-
tiens related thereto, under CERCLA, and any other applicable
statutes. _ |

© C. Within 60 days of the effective date of this cConsent
Decree,.Defendants shall propose to EPA a plan and system to
manage and organize data collected pursuant to this Decree. Upon
approval by EPA, Defendants shall implement the data management

plan and system.

XVII. RETENTION OF RECORDS

A. Defendants shall preserve and retain all records and

documents. in. their possession. or control or. in the possession or

tractors or attorneys which relate in any manner to the Site,
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regardless of any document retention policy to the contrary, for

ten (10) years after the completion of the Work or termination of

b

93

ie Czuzent Degree. whichever is later.

B. Until tiuils 10 year period expires, the Detendants shall

preserve, and shall instruct all contractors, all contractor’s

subcontractors, and anyone else acting on the Defendants’ behalf
at the Site to preserve (in the form of originals or exact
copies, or in the alternative, microfiche of all originals) all

records, documents and information of whatever kind, nature, or

description relating to the Site. During the 10 year period fol-

lowing the completion of the Work, or earlier if reguested by
EPA, originals or copies of all such records, documents) and in-

formation shall be delivered to the EPA Project Coordinator or

designee.

C. After this 10 year period, the Defendants shall notify
the EPA no later than sixty (60) days prior to the destruction of
such documents. Upon request by EPA, the Defendants prbposing to
déstroy records shall'make available to the EPA originals or
copies-of any such records prior to fheir destruction.

D. Defendants each individually certify tﬁat they have not
altered, mutilated, discarded, -destroyed or otherwise disposed of

any records, documents or other information relating to their

potential liability with regard to the Site since notification of

potential liability by the United States.
E. Nothing contained in this Consent Decree shall be con-
strued to require the disclosure by Defendants to Plaintiff 6r

any other person of any information which is confidential under

- 35 -
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the attorney-client privilege, the attorney work-product

‘privilege, or any other privilege recognized by law. EPA,

nowevex. shall bavc the right to dispute cl2ims of confiden-

tiallty by Detendants.

XVIII. RESERVATION OF RIGHTS
A. Notwithstanding any other provision in this Decree, the
Covenént Not to Sue, as provided in Section XXVIII (Covenént Not
to Sue), shall not relieve any Defendant of its obligation to

meet and maintain compliance with the requirements set forth in

this Decree. Except as provided in Section XXVIII (Covenant Not

To Sue), the United States reserves all rights to.take enforce-

ment actions for violations of this Decree, of CERCLA.and/of any
other authority? including the right to seek response costs, in-
junctive relief, monetary penalties, and damages for any:future

civil or criminal violation of law or this Consent Decreé.

B. As stated in subparagraph A.16 of Section VII. (Work To

Be Performed) of this Decree, in the event EPA determines that

Defendants have failed to implement any provisions of this Decree
or the Work in an adeqguate or timely manner, or at any other
time, the United States may perform any and all portions of the

Work as EPA detetmines may be necessary. If the United States

- performs all or portiohs of the Work because of the Defendants’

failure to comply with its obligations under this Consent Decree,.
the Defendants shall reimburse the EPA for the costs of doing
such work, plus stipulated penalties, as set forth in Section XXI

(Stipulated Penalties). Notwithstanding any provision.of‘this

.—36_
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Consent Decree, Defendants do not waive any rights which they may
have'to_object to any performance of any remedial work on the
Site im which funds of the Haéardouc Wasto CSuporfund or anv sno-
cessor funds are used.

C. Except as provided in Section XXVIII (Covenant Not To
Sue), nothing in this Consent Decree shall be deemed to limit the
response authority of EPA under Section 104 of CERCLA, 42 U.S.C.
§ 9604, and under Section 106 of CERCLA, 42 U.S.C. § 9606, or un-
der any other- federal response authority. In ahy event, the
United States reserves the right to seek reimbursement from the
Defendagts for any such response costs incurred by the United
States.

D. All parties to this Consent Decree expressly reserve all

"rights and defenses that they may have, exéepf as otherwise

prbviaed in this Decree.

.E. Nothing in this Consent Decree shall be interpreted as
waiving, abrégating or resolvihg any claims which any Defendant
has or may have based upon any alleged liability which the United
States Department of the Intefior, any branch or division
thereof,'of any successor agency has or may have for conditions
at the Site pursuant to CERCLA Sections 106, 107, 113, 120, or
310, 42 U.S.C. §§9606, 9607, 9613, 9620, or 9659 or pursuant to
Case No. 91-1324 filed in the United States District Court for
the District of Columbia. In agreeing to this reservation the —-
United States does not admit liability for any such claims and
expressly reserves any and all defenses it may have to any such

claims.
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XIX. REIMBURSEMENT OF FUTURE RESPONSE AND OVERSIGHT COSTS

A. nefendants =hall reimburse the Hazardous <Substinc2 Su

perfund for the costs incurred (including indirect costs) by EPA,

. not inconsistent with the NCP, for any activities outlined in

Section VII (Work to be Performed), Section VIII (Additional
Work) and Section X (Periodic.Review to AsSﬁre Protection of
Human Health and the Environment) which are performed by EPA, and
for costs incurred by EPA to oversee and review the work éf

Defendants, and any other costs incurred under or in connection

‘with this Consent Decree.

No more ﬁhan annually, EPA shall submit to Defendants
documentation of such Future Response Costs, including oversight
costs, incurred by EPA in the time period since the last demand
for payment. EPA’s Agency Finanéial.Management System Suhméry;
data ("SPUR reports") or an equivalent cost summary shall serve
as the documentation for payment demands. EPA will also provide
a summary of its indirect and interest cost calculations.

Defendants shall, Qithin sixty (60) days of recéipt of each
demand for payment, remit a check for the amount of those costs
made payable to the Hazardous Substance Superfﬁnd. If payment is
not made within 30 days, however, interest on the amount demanded
shall accrue at the rate established pursuant to Section 107 (a)

of CERCLA.

The checks should reference the Mine Area Operable Unit of the

Atlas Asbestos Mine Site, and be addressed to:
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U.S. Environmental Protection Agency
Region 9
Superfund Accounting
. _ P.O. Box 360863M
: " Tattesburqh., PA 18251
Attention: Collection Officer for Superfund

A copy of the transmittal letter and a copy of the check shall Le

' sent simultaneously to the United States and the EPA Project

Coordinator as provided in Sectioq YV (Form of Notice).
B. Defendants may contest payment of any Future Respoﬁse
Costs under this Consent Decree if they determine that the United

States has made an accounting error or that a cost item that is

included represents costs that are inconsistent with the NCP, or

contains costs that were not actually incurred in connection with

the Site. Such objection shall be made in writing within 30 days

- af receip+ nf FPA’'s demana for pavment z2nd must be sent to the

United States as specified in Sectiou XV (%orm I Nocice). Any
such.objectioh shall specifically identify the contested Future
Response Costs and the basis for objection.

In the event of such an objection, the Defendants shall,
within sixty (60) days of_the date of EPA’s demand,.pay all un-
contested Future Response Costs to tﬁe United States in the man-
ner described in paragraph A, of this Section, above. Simul-
taneously, the Defendants shall establish an iﬁterest'bearing
escrow account in a bank duly chartered in the State of Califor-
nia and remlt to that escrow account funds equ1valent to the
amount of the contested Future Response Costs. The Defendants o
shall send to the United States, as crovided'in Section XV (Form
of Notice) a copy of the transmittal ietter and check paying the

uncontested Future Response Costs, and a copy of the correspon-
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dence that establishes and funds the escrow account, including,
but not limited to, information containing the identity of the
hank and bank agcount under which {he csurnw azzount ie eataho

lished as well as a bank statement showing the initial balance of

. the escrow account.

Simultaneously with establishmént of the'esc:ow accounﬁ, the
Defendants shall initiate the Disppté Resolution procedures in
Section XXIII (Dispute Resolution). Upon Defendants’ request,
EPA shall provide all cost documeﬁtationtrélated to the dispute
which it would be required to produce under the Freedom of Infor-
mation Act, 5 U.S.C. §552, as amended. If the United States

prevails in the dispute, within twenty (20) days of the resolu-

tion of the dispute, the Defendants shall direct the escrow

holder to remit the escrowed monies (with accrued interest) to
the United States, in the manner'describéd in paragraph A, of
this Section, above. If the Defendants prevail concerning any
aspect of the contested costs, the Defendants shall direct the
escrow holder to remit payment for that portion of the costs
(plus associated interest) for which they did not prevail to the
United States in the manner described in paragraph A, of this

Section, above, and Defendants shall be disbursed the balance of

. the escrow account. The dispute resolution procedures set forth

in this paragraph in conjunction with the procedures set forth in
Section XXIII (Dispute Resolution) shall be the exclusive h—
mechanisms fof resolving disputes regarding Defendants’ obliga-
tion to reimburse the United States for its Future Response

Costs.

- 40 -



10

11

12

14

15

le

17

18

19

20

21

22

23

24

- 25

26

27

28

XX. REIMBURSEMENT OF PAST COSTS

Ap Defen®ynts ogree oo reighures the Yzzardous Substance
Superfund in the amount of $1,620,748.05 for the Past Reéponse
Costs incurred by EPA up to and including November 30, 1990 with
respect to the Site. |

B. Defendants shall reimburse EPA for such Past Costs ac-

cording to the following schedule: (i) at least $200,000 shall be

paid within 90 days following entry of this Consent Decree; (ii)

at least an additidnal $200,000 shall be paid within three months
after the first payment is due; (iii) at least an additional
$400,000 shall be paid within six months after tﬁe first payment
is due; (iv) at least an additional $400,000 shall be paid within
nine months after the first pavment is due: and (v) at least =2n
additional $420,748.05 shall be paid within twelve months after
the first payment is due; in addition, Defendants shall pay in-.
terest on the amounts set out in subparagraphs (ii)'through (v)
above at the time such payments are made, which.inte:est shall
begin to accrué at the time that the payment in subparagraph (i)
is due. Such interest shall accrue at the rate established pur-
suant to Section 107(a) of CERCLA. Payments shall be made in the
manner and format specified in Section XIX.B above. Payment of
this amount completely resélves'Defendants’ liability to the -
United States for Past Response Costs.up to and including Novem=""
ber 30, 1990, including all iﬁdirect.costs and all interest that

has accrued or will accrue thereon.
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XXI. STIPULATED PENALTIES
" A. Defendants shall be liable to the United States for

ctipuletea pendlivicc 1a the 2mounts set ferth in Doragranhe B C
and D below, for failure to comply with the requirements of this
Consent Decree-as speCifiéd below, unless excused under Section
XXII (Force Majeure) or Section XIII (Dispute Resolution).
“"Compliance" by Defendants-shall include. completion .of. the ac-
tivities under this Consent Decree, or any Work ﬁlan_or other
plan approved under this ébnéeht Decree, in aqbordance with the
requirements of and time schedules established by this Consent
Decree, the SOW and any plans or other documents approved by EPA
under this Consent Decree.

B. The following stipulated penalties shall be payable upon

written demand by EPA per viclation per day to the United States

fqr'any noncompliance violatipns not- covered by Paragraph C.below

Period of Noncom?liance Penalty Per Violation
Per Day |

1st through 7th calendar day ' $1,000

'8th through l4th calendar day . 3,750

15th calendar day and beyond | 6,250

C. The following stipulated penalties shall be payable per.
violation per day to the United States.for.failure_to-submit
timely or adequate reports or other documents required pursuant

to this Consent Decree:
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"Period of Noncompliance Penalty Per Violation
i - | - rer Dav

lst through 7th.ca1endar day - $ 750

Bﬁh through 1l4th qalendar day 1,500

15th calendar day and beyond | 2,000

D. In the event that EPA assumes performancé of a portion
or all of the-Work pursuant to Sections XVIII (Reservation of
Rights) and VII (Work To Be Performed), the Defendants will be
liable for stipulated penalties in the amount of $50,000, or the
stipulated penaities, Defehdants may owe pursuan; to this Sec-
tion, whichever is greater.

E. Except aé stated otherwise in Paragraph F below, all
penalties shall begin to accrue 6n the day after the compléte
perfdrmancé is due or the day a vioclation occurs, and shall‘con-'
tinue to éécrue through the final day of the correction of the
noncompliance or completion of the aétivity. Nothing herein
shall prevent the simultaneous accrual of separate penalties for
separate violations of this Consent Decree.

F.. Following EPA’s determination that Defendants have
failed to comply with a requirement of this Consent Decree, EPA
may give Defendants written notification of the same and describe
the noncompliance. EPA may also send the Defendants a written . __
demand for payment of the penalties as provided herein. For un-
timely, as opposed to inadequate, submittals of performance,

penalties shall accrue as provided in the preceding Paragraph
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regardless of whether EPA has notified the Defendants of a viola-
tions. For inadequate, as opposed to untimely, submittals or for
iﬁadeqpa*e, acsapnnsed to untimely. perfciaance-cf the roguice-

ments of this Consent Decree, EPA shall provide to Defendants, as
soon as possible, oral notification that Defendanﬁs' submittal or
performance is inadequate, with written confirmation within seven
(7) days that Defendants’ submittai or performance is inadequate.

If EPA so notified Defendants in writing within seven (7) days

that Defendants"submittal or performance is inadequate,

penalties shall accrue commencing with Defendants’ violation, as

described above. 1In the event that EPA fails to‘so‘notify Defeh;'
dants in writing within seven'(7) days of inadequate submittals
or performance, stipulated penalties shall not accrue until
Defendants receive written noticg from EPA. These not*ce_orovi—
sibns will not apply to any Violation of this Consent Decree:
which causes a substantial harm to human health or the environ;
ment. |

G. EPA may, in its discretion, waive stiéulated penalties
for any noncompliance or determine that the amount of stipulated
penalties demanded is less than the maximum amount potentﬁally
payable by Defendants. All penalties owed to the United States
under this section shall be due and payable within thirty (30)
days of the“DéfénaéhtSV“reéeipt from EPA of a written demand for
péyment of the penalties as provided in paragraph F above, unless
Defendants invoke the Dispute Reéolution procedures under Section
XXIII (Dispute Resolution). All payments under this Section

shall be paid by certified check made payable to "EPA Hazardous
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Substances Superfund," and shall reference the Site and be ad-
dressed as indicated in Section XIX (Reimbursement of Response
and Cverzigui Cestz). Cnniec -f check/(s) naid pursuant to tiis

Section, and any accompanying transmittal letter(s), shall be

~sent to the United States as provided in Section XXIV (Form of

Notice).

H. Neither the invocation of dispute resolution.procedures
under Section XXIII (Dispute Resolution), nor the'péyment of
penalties shall élter in any way Defendants’ obligation to com-
plete the_performance of the Work required under this Consent
Decree. Further, the Defendants waive any right that they might
ﬁave to challenge the amount of penalties per day of violation,
as stipulated in this Section. However, they may dispute, under
the procedures of Sectinn XXIII (Diépﬁte Resolution) FPA’= defer—
mination that a viblation.of this-Decree has occurred or the
duration of an alleged violation.

I. Penalties shall continue to accrue as provided in
Paragraph E of this Section during any dispute resolution period,
but neéd not be paiﬁ until the following:

1. -If the dispute is resolved by agreement or by a
decision of EPA that is not appealed to this Court, accrued
penalties shall be paid to EPA within thirty (30) days of the

agreement or the receipt of EPA’s decision, or order;
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2. If the dispute is appealed to this Court and the
United States prevails in whole or in part, Defendants shall pay
311 acgrued pemaliiec gwed £o EDR wilhin A0 Aa

it A€ A~ ae
4= = 2007

nt of
the Court’s decision or order, except as provided in Subparagraph
3 below;

3. If the District Court’s decision is appealed by
Defendants, Defendants shall pay all accrued penalties into an
interest bearing escrow account within 60 days of réceipt of the
Court’s decision or order. Penalties shall be paid into this ac-
count as they continue to accrue, at least every 60 days. within
thirty (30). days of receipt of the final appellate court deci-

sion, the escrow agent shall pay the balance of the account to

EPA or to Defendants to the extent that they prevail, as deter-

mined by the appellate court.

'J. 1If Defendants fail to péy stipulated penalties when due,
the United States may institute proceedings to collect the
penalties, as well as late charges and interest. Defendants
shall pay interest on the unpaid balance, which shall begin to
accrue at the end of the thirty day period at the rate estab-
lished pursuant to Section 107(a) of CERCLA, 42 U.S.C. §9607.
Such failure to pay stipulated penalties when due shéll also bé a
violation of the Decree and shall result in the accrual of addi-
tional stipulated penalties as provided for in this Section.

K. Nothing in this Section shall be construed as prohibit-=_
ing, altering, or in any way limitihg the ability of the United
States to seek any other remedies or sanétion available by virtue

of Defendants violation of this Decree or of the statutes_and
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regulations upon which it is based, including but not limited to,

penalties pursuant to Section 122(1) of CERCLA, provided,

4

haaver, *hat if the nited Statec collecls stalulory penaltioc,

the total of all penalties which the United States can collect

. from Defendants shall not exceed $25,000 per day per violation.

XXII. FORCE MAJEURE"

A. For purposes of this Consent Decree, force majeure is

defined as any event arising from causes beyond the control of

the Defendants, or their contractor, subcontractors, agents or
conspltants which delays or prevents the performance of any

obligation under this Consent Decree notwithstanding Defendants

best efforts to avoid the delay. The requirement that Defendants

axercise "best efforts to avoid the delay" includes using best

efforts to anticipate any potential force majeure event and best

efforts to address the effects of any potential force majeure

event (1) as it is occurring and (2) following the potential -

force majeure event, such that the delay is minimized to the

greatest extent practicable.
B. The Defendants shall have the burden of proving that the
delay was caused by circumstances beyond the control of the

Defendants. When circumstances are occurring or have occurred

- that delay or may delay the completion of any phase of the

Remedial Action, whether or not due to a force majeure event, the

Defendants shall, no later than seventy-two (72) hours after
Defendants become aware or should have become aware of the force

majeure event, notify EPA’s Project Coordinator orally and shall,
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within five (5) days of oral notification to EPA notify the EPA
project céordinator in writing of: the anticipated length and

cavce vi the Zelav: +h> ro2czornc vhy the delav is hevand the con-
trol of Defendants; which of the taské are directly affected by

the delay; the measures taken and/or to be taken to prevent or

minimize the delay; and the timetable by which the Defendants in-

‘tend to implement these measures and any aspects of the event

which may cause or coﬁt:ibute.to an endangerment to public
héalth, welfare or the environment.

C. Economic hardship, normal inclement weather, increased
costs of performance and the failure of Defendants to make timely .
application for.any required permits or approvals.and to provide
all information required therefor in a timely manner shall not be .
considered events bavond the control of Defendants. their con-
tractors, subcontractors, agents:or consultants and shé;l hot

trigger the force majeure provision.

D. EPA shall determine whether the event constitutes force

- majeure. If EPA determines that the event did not constitute

force majeure then any delay caused by the event claimed to be

force majeure by the Defendants shall constitute noncompliance

with the Consent Decree and penalties shall accrue from the time
of noncompliance, subject to the Dispute Resolutioh provisions
contained in Section XXIII (Dispute Resolution). If the EPA
determines the event does constitute force majeure, Defendants

shall propose an appropriate modificatiqn to the schedules for
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the work to be performed as provided in Section VII. EPA will
approVe, disapprove or approve with modifications that proposed
schedule. -

E. No deadline shall be extended beyond that period of time

which is necessary to complete the activities with the least

amount of delay possible and in no case beyond the actual delay

attributable to.the force majeure event. Use of the force

maieure provisioﬁ'shall not relieve Defendants of their duty to
complete all o6ther tasks in a timely manner in accordance with-
the schedule set forth in.this Consent Decree. The Defendants
shall adopt all.measures_to avoid or minimize delay.

F. Failure of the Defendants to comply with the require-

~ments of this Section shall preclude Defendants from asserting

any claim of force majeure.

G. 1If the EPA and the Défendants cannot agree as to whether

the reason for the delay was a force majeure event, the deter-

mination of the EPA shall control, unless the Defendants invoke
the procedures outlined in Section XXIII (Dispute Resolution) of
this Consent Decree. 1In ahy such proceeding, to qualify for a

force majeure defense, Defendants shall have the burden of

demonstrating by a preponderance of the evidence that the delay

or anticipated delay has been or will be caused by a force
majeuré event, that the duration of the delay was or will be war-
ranted under the circumstances, that best efforts were exercised--
to aveid and mitigate the effects of the delay, and that Defen-

dants complied with the requirements of this Section.
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XXIII. DISPUTE RESOLUTION

A. The procedure contained in this Section shall apply to
A1l ﬂisﬁufes ardsing under any provisicn cf tiiis Consent Decroo,
As required by Section 121(e) (2) of CERCLA, the Parties to this
Consent Decree shall attempt to resolve expeditiously and infor-
mally any disagreements conce:nihg implementation of this Consent
Decree or any Work required hereunder.

Any dispute.which arises with respect to this Consent
Decree, shall_in the first instance bé the subject of "informal
negotiations between EPA and Defendants, pursuant to Paragrapﬁ B
of this Section. Prigr to invoking fbrmal Dispute Resolution
procedufes, any'unresolved disputes arisin§ between the-EPA site

representative and Defendants or their contractors shall be

referred -to the EPA and Defendants’ Project Coordinators. 1In the

event that the parties cannot resblve_any dispute arising under
this Consent Decree, then the interpretation advanced by EPA

shall be considered binding unless Defendants invoke the dispute
resolution provisions of this Section. Defendants’ decision to

invoke dispute resolution shall not constitute a force majeure

under Section XXII (Force Majeure), herein. The amount of stipu-
lated penalties as stated in Section XXI (Stipulated

Penalties) (as opposed to EPA’s determination that Defendants have

. violated the Decree) is not subject -to -dispute resolution. Use

of the dispute resolution provision will not relieve Defendants’ __
duty to complete the other tasks in a timely manner in accordance

with the schedule set forth in this Consent Decree.
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B. If Defendants object to any EPA decision, Defendants
shall notify EPA in writing of their objections within fourteen
(14) cai:ndar.ﬁayc af raceint af the decision. EPA and ucfan-

dants will then have an additional fourteen (14) calendar days

from receipt by EPA of the notification of objection to reach

agreement. At the end of the fourteen (14) day discussion
pefiod,'EPA shall providé Defendants a Qritten statement of its
decision by the Haéardous Waste Management Division Director.
C. Petition Filed In Court:
1. In the event that the dispute cannot be resolved by
the informal'negotiation procedures 6utlined in Paragraphs A and
B above, then the position advanced by EPA; referred to in

paragraph B above, shall be considered binding unless, within

'thirty (30) davs after Defendants’ receipt of that vritten state-

ment,” the Defendants file with the Court a petition which shall
deséribe the nature of the dispute and include a proposal for its
resolution. Defendants shall not file such a petitioﬂ until in-
formal negotiations pursuant to Paragraph B, supra, are com-
pleted. The filing of a petition asking the Court to resolve a
dispute shall not of itself extend or postpone the Defendants’
obligations under this Dec:ee_with respect to the disputed issue,
or stay the provisions of Section XXI (Stipulated Penalties).

2. Unless the Court establishes a different period for

response, Plaintiff shall have thirty (30) days to respbnd to the

.petition. In proceedings on any dispute covered by Section

113(j) (2) of CERCLA, 42 U.S.C. §9613(j)(2), the Court shall

uphold EPA’s decision unless the Defendants can demonstrate, on
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the administrative record, that EPA’s decision was arbitrary and
capricious or otherwise not in accordance with law. For any
other EéttQYS¢n£hQ Court chall anply anplizzbhle gtandards of lau
regarding the standafd of review and the scope of materials to be
considered. 1In any proceedings on a dispute, Defendants shall
bear the burden of coming forward with evidence and of persuasion
on factual issues.

3. If the court finds that the Defendants have not
satisfied their burden, the Defendants shall transmit payment of
all penalties which have accrued during the dispute, plus inter-
est at the rate specified in Section XXI (Stipulated Penalties)
to the hazardous Substance Superfﬁnd, within thirty (30) working
days of resolution of the dispute. The Defendants shall theni
implement the disputed matter as resolved and perform the work
which was the subject of the dispute, if required. The ap-.
propriate plans should be amended to reflect the resolution of
the dispute.

4. In any dispute in which Defendants prevail the dead-
lines for any affected'deliverables shall be extended to account

for any delays attributable to the dispute resolution procedures.
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1 XXIV. "EORM OF NOTICE

2 ) A. When notification to or communication with the
2 Tmited States, EPA. the Nefendants, 2r LhLe State is raguircd by
4 the terms of this Consent Decree, it shall be in writing, postage

5~ prepaid, and addressed as follows:

6
7 As to Plaintiff:
8 Chief
Environmental Enforcement Section
9 _ Environment and Natural Resources Division
_ Department of Justice
10 10th and Pennsylvania Avenue, N.W.
Washington, DC 20530
11 :
EPA -Project Coordinator (H-6-2)
12 Superfund Northern California Section
U.S. Environmental Protection Agency
13 75 Hawthorne Street
: SAn rranciziou, NA 94108
14 ' ' :
_ Assiscant Regional Ccunsel for the
15 Atlas Asbestos Mine Site
' Office of Regional Counsel
16 U.S. Environmental Protection Agency
75 Hawthorne Street
17 San Francisco, CA 94105
18
Frank Lopez
19 California Department of Health Services
10151 Croydon Way
20 " ©  Sacramento,California 96827
21
‘ As to the Defendants:
22
For Defendant, Vinnell Mining & Minerals Corporation:
-23 '
. Richard H. Mays, Esq.
24 ' Marks, Murase & White —
: 2001 "L" Street, N.W., Suite 750 '
25 _ Washington, D.C. 20036
26 James C. Fontana, Esq.
General Counsel
27 Vinnell Mining & Minerals Corporation
© 10530 Rosehaven Street, Suite 600
28 Fairfax, Virginia 22030
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For Defendant, Atlas Corporation:

Robert A. Bourque, Esqg. Richard Blubaugh
Simnson Thacher & Bartlett Vice Presidznc

425 Lexington Avenue 'Regulatory and

New York, New York 10017 Environmental Affairs

Atlas Corporation
370 17th Street
Denver, Colorado 80202
Barry W. Lee, Esqg. i
Dinkelspiel, Donovan & Reder
One Embarcadero Center - 27th Floor
San Francisco, CA 94111 '

XXV. MODIFICATION

No modification Shali be made to this Consent Decree without
written notification to and written épproval of the parties to
this Consent Decree and the Court; provided, however, that
modificatioﬁs-that do not materially alter the requirements of
tiiis Cohcsnt Pecree and ahf madifications c2f the Werk rlan may be
maas upon the writtea consert of the Parties and shaii be filed
with.this Court. The notification required by this Paragraph '
shall set forth the nature of and reasons for the requested
modification. No oral modification of this Consent Decree shall
be effective. Nothing in this Paragraph shall be deemed to alter
the Court’s power to supervise or modify this Consent Decree or
to limit EPA’s authority to modify the ROD in accordance with
CERCLA and the NCP, however, Defendants will not be required un-

der this Decree to perform any additional work which results from

"any modification of the ROD signed by the EPA Region 9 Regional

Administrator on February 14, 1991. T
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XXVI. ADMISSIBILITY OF DATA

"For the purpose of this action only, the Parties waive any
evidentiary objection as to the aunthenticity of dats aathered,

generated, or evaluated by any Party in the performance or over-

- sight of the Work under this Decree that has been verified using

the Construction Quality Control procedures specified in Section
XI. (Construction Quality Control). The parties shall be able to
impeach or otherwise contest the credibility, validity or meaning

of such evidence.

XXVII. CONTRIBUTION PROTECTION
Nothing in this' Consent Decree shall be construed.to Create
any rights in, or grant ahy ~ause of action to, any person nnt A
party to this Consent Decree. Tﬁe preceding sentence shall not
be constfued to waive or nullify any rights that any person not a
éignatory to this Decree may have under applicable law. Each of

the Parties expressly reserves any and all rights (including, but

not limited to, any right to contribution), defenses, claims,

demands, and causes of action which each party may have with
respect to any matter, transaction, or occurrence relating in any
way to the Site against any person not a party hereto.
with-regard to claims for contribution against Defendants
for matters addressed in this cOnéent Decree, the Parties hereto--
agree that the Defendants are entitied to such protection from
contribution actions or claims as provided in Section 113(f) (2)

of CERCLA, 42 U.S.C. §9613(f) (2).

- 55 -



10
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25
26
27

28

The Defendants agree that with respect to any suit or claim

for contribution brought by them for matters related to this Con-

14

sent Decree thay will notiféy tha United Ctates in writ

ng no

later than the date that such suit or claim is served. The

Defendants also agree that with respect to any suit or claim for

contribution brought against them for matters related to this
Consent Decree they will notify the United States in writing
within twenty (20) days of the date on which the complaint in

such an action is served on them.

XXVIII. COVENANT NOT TO SUE

A; Subjeét to the provisions of Section XVIII (Réservation
of Rights) and this Section, the United States covenants not to
sue, not to také any administrative action, and not to execute
judgment against the Defendants for any and all civil liability
to the United States for causes of action arising under Sections
104, 106, and 107(a) of CERCLA, 42 U.S.C. §§9604, 9606, 9607(a)
and Section 7003 of the Resource Conservation and Recovery Act,
42 U.S.C. §6973, relating to the Site, or for matters covered by
this Consent Decree. 'This Covenant Not TS Sue shall be effective
so long as Defendants continue to perform, completely and satis-
factorily, their obligations under this Consent Decree or have
otherwise invoked the provisions of Section XXIII (Dispute
Resolution). With respect to Future Liability, this Covenant Not.
To Sue shall take effect only when all of the following have oc-
curred: (1) EPA issues a Certificate of Completion of the

Remedial Action pursuant to Section XXXIX (Certificate of
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23

Completion), and (2) the receipt by EPA of the payments reguired
by Sections XIX (Reimbursement of Future Response and Oversight
Costs) 2nd YY (Daimhursement of Past Ceosgts). With i1espcst Lo Fn-

ture Liability, this Covenant Not To Sue is conditioned upon com-

‘plete and satisfactory performance by Defendants-of their obliga-

tions under this Consent. Decree. This Covenant Not To Sue ex-
tends only to Defendants and their successors and assigns and
does not extend to any other person. It is expressly'provided,-

however, that nothing in this Consent Decree shall be interpreted

‘as waiving, abrogating or resolving any claim which the United

States Department of the Interior, including any branch or divi-

sion thereof, or any successor agency, has or may have against

_any.Defendant} including any of said Defendants’ succeesnrs and

assions, based upon any liability which anv of said Defendanté
has or may have for conditions at'the'Site pursuant to CERCLA,
including sections 106, 107, 113, 120 or 310, 42 U.S.C. §§9606,
9607, 9613, 9620, or 9659. In agreeing to this reservation the
Defendants do not admit iiability for such claims and exéressly
reserve any and all defenses they may have to such claims.

B. Defehdants release and covenant not to sue the United
States, including any and all departments, agencies, éfficers,

adninistrators, and representatives thereof, for any claim,

éounter-claim, or cross-claim asserted, or that could have been

asserted, prior to the effective date of this Consent Decree or
arising out of or relating to the Site, including any direct or
indirect claim for reimbursement from the Hazardous Substance Su-

perfund established (established pursuant to the Internal Revenue
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Code, 26 U.S.C. § 9507) through CERCLA Sections 106(b) (2), 111 or-
112 or otherwise, or to seek any other costs, damages or attor-
neve’ fée: from the United Statroc: nrovided, however, that pnoth-
ing 1in tnls Consent vecree shall be interpreted as waiving,
abrogating or resolving any cléims which any Defendant has or may
have baéed upon any alleged liability which the United States
Department of the Interior, any branch or division thereof, or
any successor agency has or may haQe for conditions at the Site
pursuant to CERCLA Sections 106, 107, 113, 120, or 310, 42 U.S.C.
§§9606, 9607, 9613, 9620, or 9659 or pursuant to Case No. 91;1324
filed in the United States District Court for the District of
Columbia; In agreeing to this réservation-the United States does
not admit liability for any such claims and expressly reserves
any and all defenses itlmay haQe to such claims. Nothing in *his
Consent Decree shall be deemed to constitute preauthorizaﬁicn of
a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. §
9611 or 40 C.F.R. § 300.25(d). |

C. Notwithstanding any other provision of this Consent
Decreé, the United States reserves the right to institute
proceedings in this action or in a new action or to issue an Or-
der seeking to compel the Defendants to perfdrm any additional
response_work_at or emanating from the Site, or to reimburge the
United States for Response-Costs if: - - ---

(1) Prior .to U.S. EPA certification of completion of __

the remedial action,
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a. conditions at the Site, previously unknown to
the United States, are discovered by EPA after the entry of this
consent Decree, ot

b. 1ntormation is received, in whole or.in part,
after the entry of this Consent Decree, |

and these previously unknown conditions or information in-
dicates that the selected remeoy will not adequatoly protect
human health or the environment;

(2) Subsequent to U.S. EPA certification of completion

.of the Remedial Action,

a. conditions at thé Site, previously unknown to
the.United States, are discovered by EPA after the certification .
of completion by EPA, or

b. information is received, in whole or in part,
after the certification-of complétion by EPA,

and these previously unknown conditions or information in-
dicates that the selected remedy as implemented is not protective
of human health or the environment.

D. Notwithstanding any other provision in this Consent
Decree, this covenant not to sue shall not relieve the Defendants
of their obligations to meet and maintain compliance with the re-
quirementé set forth in this Consent Decree, specifically includ-
ing the conditions set forth in the ROD, which is incorporated

herein. The United States reserves all its rights to take

C—

response actions at the Sitoirinoluding the right to take

response action in the event of a breach of the terms of this

Consént Decree and to seek.recovery of costs which: 1) result
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from such a breach; 2) relate to any portion of the work funded
or pérformed by the United States; or (3) are enforcement costs
incurred Ey the Inited States associzied vwith the Cite.

E. Deféndants are expressly not released from, and the
provisions of Paragraph A of this Section shall not}apply to, any

matter not expressly addressed by this Consent Decree, including

the following claims:

1. Claims based on a failure by Defendants to meet the

" obligations of this Decree;

2. Any other claims of EPA for any other'éosts or ac-
tions at the Site which are not expressly and exclusively under-
taken pursuant to the terms of.this Consent Decree;

3. Claims based on the Defendants’ liability arising
from the past, present, or future dispnsal of Waste Materials
outside of the Site and not attributable to the Site;

4. Reserved;

5. Claims based on criminal liability;

6. Claims bésed on liability for daﬁage to nétural
resources as defined in CERCLA;

7. Claims based on liability for Waste Materials
removed from the Site;
| 8. Claims based on liability for future response or
oversight expenses incurred by the United States except as those
expenses are recovered by the United States pursuant to Section—
XIX, herein ("Réimbursement of Future Response and Oversight

1

Costs"); or
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9. Liability for any violations of Federal or State
law which occur cduring or after implementation of the Work.

F. Mcthing in thic Conzeont Decree shall conetitatz2 or

- -~
-t et - aa 3t

construed as a release or covenant not to sue regarding any claim

. or cause of action against any person (as defined in Section

101(21) of CERCLA) or other entity not a signatory to this con-

sent Decree for any liability it may have arising out of or

relating to the Site.

XXIX_ WATIVER OF DEFENSE
All Parties recognize and acknowledge that the settlement
embodied in this Consent Decree is only a partial resolution of

issues related to the remediation of conditions at the Atlas Mine

Site. Defendants hareby waive the defenses of gg;_jgﬂiha;g, col-
lateral estoppel, and claim-splitting by the Plaintiff, only with
respedt'to the Plaintiff’s right to pursue subsequent litigatioh
regarding Defendants’ responsibiiity for'any Qork and costs not

covered by this Consent Decree, if any.

XXX. COMMUNITY RELATIONS
As requested by EPA, Defendants shall cooperate with EPA
in providing information to the public and shall participate in
the preparation of appropriate informaﬁion disseminated to the
public and inrpublig meetings which may be held or sponsored by -

EPA to explain activities at or concerning the Site.
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XXXTI. LODGING AND PUBLIC PARTICTIPATION
‘A. Pursuant to Section 122(d) of CERCLA, 42 U.S.C. §

9622(3), thisc fonzent Decree will bhe 1ndged <

s
~
" -

th +he Conrt for

thirty (30) days, and the United States shall publish a notice of

availability of review to allow public comment prior to entry by -

the Court. The United States will file with the Court a copy of
any comments received and the responses of the United States to
such comments.

B. Plaintiff will provide persons who are not parties to
the broposed settlement with the opportunity to file written com-
ments during at least a thirty (30) day period following such
notice; Plaintiﬁf will file with the Court a copy of ény com-
ments received and its responses to such comments.

C. After the closing of the pubhlic comment period, Plain-
tiff will review all comments and detérmine whether the comments
disclose facts or considerations which indicate that the proposed
judgment is inappropriate, improper or inadequate, and therefore
that ﬁhe Consent Decree should be modified. If a modification is
deemed necessary by.Plaintiff based on public comment, Plaintiff
will notify Defendants. Defendants consent to the entry of this
Consent Decree, in the forﬁ and content as executed by Defen-

dants, without further notice.

XXXII. - CONSISTENCY WITH THE NCP

The United States and the Defendants agree that the Operable

Unit Remedial Action and Work, if performed in full accordance

with the requirements of this Consent Decree, is consistent with
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the provisions of the National 0il and Hazardous Substances Pol-

lution Contingency Plan 40 C.F.R. Part 300, pursuant to Section

108 of TRRCIA 42 11, 5.C. § 96NE,

XXXIII. INDEMNIFICATION AND INSURANCE
A. Notwithstanding any approvals which may be granted by

the United States or othér government entitiés, Defendants shall
indemnify the United States and save and hold the United States
Government, its officials, agents, contractors, representatives;
agencies or departments hafmless for any and all claims or causes
of action of third parties arising from any acts or omissions of
the Defendants, its officers, employees, aéents, recéivers,

trustees, successors, assigns, contractors, subcontractors, or

" any other person acting on its behalf or under its contrnl in

carrying out. activities pursuant to this Consent Decree. ‘This
indemnification does not extend to any loss, injuries or damages
suffered or incurred by any person to the extent that such loss,

injuries or damages are proximately caused by the actions or con-

duct of the United States, its agencies, departments, employees,

agents, contractors or subcontractors. The United States is not,
and shall not be held out as, a party to any contract entered

into by or on behalf of Defendants in carrying out activities

~pursuant to this Consent Decree. Neither Defendants nor any such

contractor shall be considered an agent of the United States. )
B. Defendants shall indemnify and hold harmless the United
States with respect to any claims for damages or reimbursement

asserted against the United States, or for any set-off of any
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payments made or to be made to the United States, arising from or
on account of any contract, agreement or arrangement between
Cericndanis and arny porccon for rerformance of the Worsk onoor

-

relating to the Site, including claims on account of construction

_ delays.

C. . Before starting any of the onsite Work required by this
Consent Decree, Defendants shall secure, and shall maintain until
the first anniversary of EPA’s Certification of Completion the
Remeﬁial Action pursuant to Section XXXIX (Certificate of Comple-
tion) comprehensive general liability and automobile insurance
with 1imits of one million dollars ($1,000,000) per occurrence,
combineé Single.limit, naming as insured the United States. 1In
addition, for the duration of this Consent Decree, Defendants
shall satisfy. or shall ensure that their contractors or sub-
contractors satisfy, all applicable laws and regulations regard-
ing the provision of workmen’s compensation insurance for all
persons performing work on behalf of Defendants in furtherance of
this Consent Decree. Prior to commencement of work under this

Consent Decree, and annually thereafter, Defendants shall provide

to EPA certificates of such insurance. If Defendants demonstrate

by evidence satisfactory to EPA that any contractor or sub-
contractor maintains insurance equivdlent to that described
above, or insurance covering the same risks but in a lesser
amount, then with respect to tha£ contractor or subcontractor —
Defendants need prove only that portion of the insurance

described above which is not maintained by the contractor or sub-

contractor.
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XXXIVv. OTHER CLAIMS
( Nothing in-this Concene NDerres chall bae deoemed to constitute

a breauthorization of a CERCLA claim within the meaning of Sec-

“tions 111 or 112 of CERCLA, 42 U.S.C. §§ 9611, 9612, or 40 C.F.R.

S 300.25(d). In consideration of the entry of this Consent
Decree, Defendants agree not to make any claims pﬁrsuant to Sec-
tion 112 or Section 106(b)(2), 42 U.S.C. §§ 9612, 9606(b) (2), or
any other provision of law directly or ihdirectly against the
Hazardous Substahce Superfund, or make other claims against the
Unitea States for those costs expended in connection with this

Consent Decree, except insofar as Defendants have reserved such

,rights-pursuant to Paragraph B of Section XXVIII (Covenant Not To

Sue) .

XXXV. CONTINUING JURISDICTION
The Court specifically retains jurisdiction over both the

subject matter of and the Parties to this action for the duration
of this Consent Decree for.the purposes of issuing such further
orders or directions ‘as may be necessary or Appropriate to con-
strue, implement, modify,jehforce or terminate or reinstate the
terms of this Consent Decree or for any further relief asvthe in-
‘terest of justice méy'réqﬁifg;”wﬁééﬁiné-céﬁtained herein shall
affect the jurisdiction of the.United_Stateé District court for
the District of Columbia in fhe case of Vinnell Mining & Minerals

Corporation v. Bureau of Land Management, Department of Interior,

United States of America, Docket No. 91-1324.
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XXXVI. REPRESENTATIVE AUTHQRITY

- W Farh updersianed genrzsentztive 2f Lue Nefondants to

this Consent Decree certifies that he or she is fully authorized

. by the Party to enter into and execute the terms and conditions

of this Consent Decree, and to legally bind such Party to this
Consent De;ree.

B. Defendants shall identify, on the attached signature
page, the name and éddfeséLOf éﬁwégeht'who is ‘authorized to ac-
cept service of process by mail on behalf of that Defendant with
réspect to all matters arising under or relating to this Cénsent
Decree. Defendants hereby agree to accept servicé in that manner.
and to‘waive the formal service requirements set forth.in Rule 4
of the Federal Rules of Civil Procedure. includinag cervice of a

summons, and any applicable local rules of this Court.

XXXVII. EFFECTIVE DATE

This Consent Decree is effective upon the date of its entry

by the Court.

XXXVIII.__SEVERABILITY

If any provision or authority of this Consent Decree or the
application of this Consent Decree to any circumstance is held by
the Court to be invalid, the application of such provision to
other_;ircumstances and the remainder of the Consent Decree shall

remain in force and shall not be affected thereby.
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XXXIX. CERTIFICATION OF COMPLETION

A. Within ninesty (96) dave After Defendantc conclude that
the Remedial Action has been fully performed, Defendants shall so
notify EPA and shall schedule and conduct a pre-certification in-
spection to be attended by Defendants and EPA. Such inspection
shall be folloyéd by a written report submitted within 30 days of .
the inspection by a registered professional engineer and the
Defendants’ Project Coordinator certifying that the Remedial Ac-
tion has been completed'in full satisfaction of the requirements
of this Consent Decree. If EPA determines that the Remedial Ac-
tion or any portion thereof has not been cémpleted in accordance
with this_Cohsent Decree, EPA will notify Defendants in writing
of the activities that must be performed to complete the Pemodial
Action and may set forth in the hotice*a schedule for performance
of such activities. Subject to the provisions of Section XXIIT
(Dispute Resolution), Defendants shalldperform all activities
described in the notice in accordance with the specifications and
schedules established therein.

B. If EPA concludes, fdllowing the initialéor any subse-
guent notification of completion by Defendants ﬁhat the Remedial
Action has been fully bérformed in accordance with this Consent
Decree, EPA shall so certify in wriﬁing to Defendants. This cer-
tificatioh shall constitute the "“certification of complétion of .
remedial action" pursuant to Section 122(f) (3) of CERCLA and for

purposes of this Consent Decree.
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C. The issuance of such certification of completion shall
not alter other terms or Defendants’ obligations as set forth in
the nrovicicns of Scciion !ﬁII {(Retenticn of Reccide), Cen*izh
XVIII (Reservation of Rights), Section XXVIII (Covenant Not to
Sue), Section X (Periodic Review to Assure Protection of Huﬁan
Health and the Environment), Section XIX (Reimbursement of

Response and Oversight Costs) and such other continuing rights

and obligations of Defendants under this Consent Decree.

XL. TERMINATION AND SATISFACTION
This Consent Decree shall terminate upon certification by

EPA of completion of the Work To Be Performed and that Defendants

have satisfied their obligations under Section XIX ( Reimburse-:

ment of Response and Ovefsiqht Costs), Section XX (Reimbursement
of Pést Costs), Section XXI (Stipulated Penalties) and Section
VIII (Additional Work). Termination of Defendants’ obligations
under the above stated provisions of this Consent Decree shall
not alter the provisions of Séctioﬁ XVII (Retention of.Records),
Section xVIII (Reservation of Rights), Section XXVII
(Cohtribution Protection), Sectibn XXVIII (Covenant Not to Sue),
Section X (Periodic Review to Assure Protection of Human Health
and the Environment), Section XIX (Reimbursement of Response and
Oversight.Costs) and such other continuing rights and obligations

of Defendants under this Consent Decree. ' ‘ e
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1 : XLI. SECTION HEADINGS

2 " The section headings set forth in this Consent Decree and

3 its Taﬁle of Conteﬁts are include? for crnvenience of reference

4 only aid shiall be disieyarded in Lne construction and interpreta-
5_ tion of any of the provisions of this Consent Dbcree.

] :

7 _ . : XLII. COUNTERPARTS

8 fhis Consent Decree may be executed and deliQered in any

9 number of counterpérts, eaéh of which whén executed and delivered
10 shgll be deemed to be an original, but such éounterpartS'shall

1i together constitute one and the same.document.

12

13

14

15

16

17

18

19

20
21  SIGNED and ENTERED this /278 day of AW , 1992.

22

23

< Lot

26 : UNITED STATES DISTRICT JUDGE

27

28
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SIGNATURE PAGE FOR CONSENT DECREE BETWEEN THE UNITED STATES, AS
PLAINTIFF, AND ATLAS CORPORATION AND VINNELL MINING AND MINERAL
CORPORATION, AS DEFENDANTS:

FOR DEFENDANT ATLAS CORPORATION

| Q»—J&‘_J Q e —— DATE : Deoro e 23 (99

Richard R. Weaver N o
President and CEO
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SIGNATURE PAGE FOR CONSENT DECREE BETWEEN THE UNITED STATES, AS
PLAINTIFF, AND ATLAS CORPORATION AND VINNELL MINING AND MINERAL
CORPORATION, AS DEFENDANTS:

. FOR DEFENDANT VINNEL?/&;NING & MINERALS CORPORATION:

4

DATE: | 7/ "//a..n /1772
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DANIEL W. MCGOVERN

SIGNATURE PAGE FOR CONSENT DECREE BETWEEN THE UNITED STATES, &S
PLAINTIFF, AND ATLAS CORPORATION AND VINNELL MINING AND MINERAL
CORPORATION, AS DEFENDANTS:

FOR PLAINTIFF, UNITED STATES: .

-MM ﬂzﬂ/\/—‘ DATE: );?. 93

BARRY HARTMAN v

Acting Assistant Attorney General
Environment and Natural Resources
U.S. Department of Justice

M2 Mtreivctl e patE: S [3¢]] 1
WILLIAM A. WEINISCHKE 7

Attorney, Environmental Enforcement Section
U.S. Department of Justice

GEORGE L. O'CONNELL ,
United States Attorney

BY:A«/L/A« DATE: S— 2§ -5+

Assistant United States Attorney

Se bt onre:_226:QL

Regional Administrator
U.S. Environmental Protection Agency
Region IX
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Appendix B

LIST OF APPENDICES

The Pgceonrd Of Decjision (KDY roir the Mine A
Operable Unit Remedial Action dater
February 14, 1991.

£)

LA}
[

Scope of Work ("SOW"Y)
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CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that she is an emplryee in *he
Office of tne United States Attorney for the Eastern District of
Calltornia and i35 a person of suul age aind dascletiun v be
competent to serve papers.

That on May 28, 1992 she served a copy of

"CONSENT DECREE

by  placing said copy in a postpaid envelope  addressed to the
person(s) hereinafter named, at the place(s) and address(es) stated
below, which is/are the last known address(es), and by depositing
said envelope and contents in the United States Mail at Sacramento,
California.

Addressee(s):

Richard H. Hays

Marks, Murase & White

2000 "L" Street, N.W. -
Washington D.C. 20036 =

Robert A. Bourgue

Simpson, Thacite. & lZartlett )
425 Lexington Avenue

New York, NY 10017

Barry W. Lee

Dinkelspiel, Donovan & Reder
One Embarcadero Center

San Francisco, CA 94111

= . \\> [ F‘

— .

PATRICIA PONTELLO




cb
United States District Court
for the '
Eastern District of California
August 18, 1992

- X = CEkILFICALE UF STRVICE * = : - — ——
Fntrv on Civil Docket

1:92-cv-05373
USA
V.

Atlas Corp

I, the undersigned, hereby certify that I am an employee in the Office of
the Clerk, U.S. District Court, Eastern District of California.

That on August 18, 1992, I SERVED and ENTERED on the civil docket a

true and correct copy{(ies) of the attached, by placing said copy(ies) in

a postage.paid envelope addressed to the person(s) listed below, by
depositing said envelope in the U.5. Mail; or bv placing £aid copy(ies)

1nto an iuter-orifice delivery receptacie located in the office of the Clerk.

- —

Barry M Hartman

United States Department of Justice

P O Box 23986

Environment and Natural Resources Division
Washington, DC 20026-3986

William A Weinischke

United States Department of. Justice
Environmental Enforcement Section
PO Box 7611 ,

Ben Franklin Station

Washington, DC 20044

Edward L Knapp

United States Attorney

Assistant United States Attorney
650 Capitol Mall

Room 3305

Sacramento, CA 95814 .

Jack L. Wagner, Clerk

BY : (,%;/(ff'ﬂ




